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To

"Nell P. Relff*
<reiff@sundieriff.com> cc
01/14/2011 05:12 PM bec

Subject FW: Emalling: MUR 6411 Blue America

I apologize, I thought I had sent this last week.

Neil P. Reiff

Sandler, Reiff & Young, P.C.
300 M Street, S.E.

Suite 1102

washington, D.C. 20003

w. (202) 479 - 1111

£. (202) 479 - 1115

This mesdage id inteaded only for the use of the individual or entity to which
it is addressed and mey contain information that is privileged, confidential
and exempt from disclosure. If the reader of this message is not the intended
recipient or any employee or ageat responsible for delivering the message te
the intended recipient, you are hereby notified that any disseminaetion,
distribution, or copying of this communication is strictly prohibited. If you
have received this communication in error, please notify us immediately by

email. Thank you for your cooperation.
IRS Circular 230 Disclosure: To ensure compliance with requirements imposed

by the IRS, we inform you that any U.S. federal tax advice contained in this

communication (including any attuchments) is mot intended or written to be
used, and camnot be usenld, for the purpose of (i) avoiding penalties under the
Internal Revesus Code or (ii) promoting, marketing, or raconmending to another

party any transaction or matter addressed herein.
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SANDLER, REIFF & YOUNG, P.C.

January 6, 2011

Jeff S. Jordan, Esq.

Office of the General Counsel
Fedoral Eldation Comamission
999 E. Skeet, NW
Washingtan, DC 20463

Re: MURG411
Dear Mr. Jordan:

Vi3

n2:OIWY 61 NVF 1102

The undersigned represents Blue American PAC Independent Expenditure Committee
and Hawie Kleim, zu Treasurer . By this letter, my client responds to a complaint filed by Let
Freedom Ring, Inc. In the complaint, Let Freedom Ring alleges that respondents coordinated
activity in violaticn of the Faleral Flestion Compaign Aat of 1971, as amomded (2 US.C. § 431
el seq.) (“the Act”™).

This vague and unsubstantiated complaint should immedtately be dismissed by the
Commission. The complaint assens a misguided theory of coordinatien based on reports citing
unnamed aides and Thils to show any level of “request or suggestion” to meet the conduct prong
of the Commission’'s coordination regulations at 11 C.F.R. § 109.21(d). The allegations consist
of vague and genreral statements made by Membrers of Congross, as well &s uanamed aldes
speaking of the lack of suppart frem unnssned intlepsmdent grwwups and naging theve grps to
supprat nmmamed eevdidates. Thass Membess af aides sabmet be considered agents of any
candidate, particularly sinae fliase are na branfiting candidetes specified. In short, the allegations
in the complaint fail the coardination test, nanrely that an expenditute was.spade at the “request
or suggestion” of & candidate or his agent. 11 C.F.R. § 109.21(d)(1).

A minimum threshold requirement for the Commissioa to consider such a complaint
requites the complainant to allege not enly a violation of a provision df the Act, but alsu
provide underlying facts suiScient to sapport the allegations. Tlie conplaint “shouid ventdin 2
clear mnd coxcise resitition of the fasts which descrive a violation of a sfenfte or regulation over
which the Commission has jurisdiction.” 11 C.F.R. § 111.4(d)(3). This complaint, however,
through its relinme of uncanked siden sind genaral safeintyts, dege net nrovitie the riquisite
threahald fisets deacribing a violation of statuia ar mguleiinn neesssary to justify the initiation of
a Catnpeission investigatios. Sag MUR 4960 (Hillary Clintea Exploratery Committes, Inc.)
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F ALYSIS

The complaint alleges that various Democratic Members of Congress and unnamed aides
demanded thst outside argnaimations increasa their spending on behalf of democsatic memburs of
Comgress. Citing articles from Roll Call and Politico, the campleint alleges that Nanay Pelosi
discussed the lack of independent spending on behalf of Democrats at closed door meetings with
House Democrats. The atticles also quote Democratic Caucus Chairman John Larson, who
acknowledged the lack of spending on belilf of Democrats and the huge amount of money being
spent by GOP-allied interest groups. The complaint does mot allege, and there has not been, any
counnuhications by our client with eny faderl camdidute ¢r polliciil paty officer, or with sy of
their ngeats or employcws regurding any independént expenditros undertalem by the commicee.
Atmrhed as Exhiliv A, plnase fimit & daelaration fram Howet Klein, Trengumr of 3lue Amnzica
PAC Indeponésnt Expasditume Conmarittee, sad u sistor srgamizatian, Blun Amcrica PAC. Mr.
Kleix was the sole and nltimaie decisionmukes as to whick elections both PACs would
disseminate independent expenditures. Mr. Klein’s declaration canfirms that he did not have any
direct communication with Nancy Pelosi, John Larson or their agents, or any other candidate or
agents, or any officer of a political party or their officers or agents regarding any independent
expenditures undertaken by thie committee. In addition, Mr. Klein states that he was not aware -
of, ar otherwise influeneed by any public statements attributed to Ms. Pelasi, Mr, Laryan or any
otlrer member of Cungress regurding iiderwadem spending by liboval golitical growss in ths
2010 glections.

This, the Zlegations d oot meat the conduot proogs set forth in the Cammission’s
regulations regarding coordinated communications. The Commiission, in its Explanation and -
Justification to its coordination regulations, made clear that general public requests or
suggestions made to the public do et fulfill the conduct prong:

The ‘‘request or suggestion®* conduct standard in pardgraph (d)(1) is intended to cover
requests or suggestions made to a select audienice, bur not thoae offered o the public
genomily. For esample, a requust thet is posted o a weli puge fhet is available to the
general public is a request to the general public and does not trigger the conduct standard
in pumsgraph (d}(1), but a zequest posted shrougir arwiohanet sarvise or somt via elanttanic
mail directly to a disorete graup of recipients congtitistes a request 0 & seléct awdidats
and thereby satisfies the conduct stantlacd in paragraph (d)(1). Similarly, a requestina
public campaign speech or a newspaper advertisement is a zoquest to the general public
and is not covered, but a request during a speech to an audience at an invitation-enly
dinner ar duritg a membership organization function is a request to 4 seléct audiente and.
thereby satisiies the conduct snindard in paragraph (d)(1).

Explanatios and Justificatiam, Coordinated and Independent Expenditures, 88 Fed. Reg, 421, 432
(January 3, 2003).

In its asmplaint, compisinent slieges no private ar otherwise npn-public ¢onduct by the
Democratic leadership. Of course, no such conduct occurred. Even, agsuming arguendo, that
such a privais conveesatian did accur, such convarsations would not meet the conduct prong of
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the Commission’s regulations because the Majority Leader Pelosi, nor the other Members of the
Dex:ocrasie leaderohip wacre net avting us “sgente” of tise candidates for whicix tive rusponéent
referunrod hu their camzannicadany:

Where Candidate A requests or suggests that a third party pay for an ad expressly
advocating the elaction of Candidate B, and the third party publishes a communication
with uo reference to Candidate A, no coardination will result between Candidate B and
the third party payor.”

Explanation und Justification, Coordinated and Independent Expenditures, 68 Fed. Reg. at 431.

In the consplaint, sonuplaismnt sfegus that Nancy Pelusi and the Dexmocratic Caycus
discussed the lack of third party expenditures. The complaint does not allege, and it is our
understanding that there wss2 ne thind paity groups prasant at any tho maetinge raferensed in the
complaint. Further, the oomplaint fails to allege that any specific independent expenditure
allegedly requested by Speaker Pelosi, Chairman Larson or any of the unnamed aides were made
a request or suggestion on behalf of any particular candidate, authorized committees or any agent
thereof.

In addion to the unequivocal lamguayge in the Coramission’s Explarmtion and
Jugtification to its coordination regulations, the Commission made clear in MUR 5546 (Progress
for America Voter Fund) that vague and general public statements do not meet the request or
suggestion standazd. That MUR involvet a Jomt posss dene front Bosk-Chaney 2004 aui the
RNC stating tkat sourervative 527 groups ean raige and spend mouey fenely on a sjacific fedamal
candidate, Gearge Bush. Thie camplaint allefjari that tins press releaza was a clear gignal to make
expenditures, however, the Commission’s Genemal Counsel determinad that a mere pubfic
statement by a party committee was not sufficient to meet the conduct prong of the
Commission's regulations unless it was part of a series of communications (presumably direct
comnunications between persons covered by fie Commission’s regulation). MUR 5546, First
Genenlf Counsel's Report, p. 11.

In tisis muiter, atioged siatnmioa’s were mnde in privatr disciwions withset tie: pracnne
of thind party gréuns and were puhlisized not through press oniamgés, hnt 1hrough ERMEpApEr
articles. The publinbed stitexients are even more general than the press i¢lease in MUR 5546,
sinee they don't even specify the candidates on whose behalf they are allegedly making the
request or suggestion.
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Based upon the above, the complaint does not allege any facts that, if true, could lead to a

violation of the Federal Election Campaign Aiet. Therefure, the Commission muat immediarely
dismes this taselens and frivolans eamplaint.

Si ly,

Neil Reiff

Counsel to Blue American PAC
Independent Expenditure Committee, and
Howie Klein, as Treasurer.




